Attachment 2

Inquiry — Councillor R. Donauer (July 21, 2016)
Whistle Blower Policy

Recommendation
That the Governance and Priorities Committee recommend to City Council that the City

Solicitor be directed to draft a Whistleblower Policy.

Topic and Purpose
The purpose of this report is to provide preliminary information to Committee respecting
the possible development of a Whistleblower Policy for City of Saskatoon employees.

Report Highlights

1. Currently, there is limited whistleblower protection for municipal employees.

2. The Province has identified options for offering whistleblower protection in
Saskatchewan for municipal employees.

3. Other Canadian jurisdictions have developed whistleblower bylaws and policies
to offer protection to municipal employees.

4. The City of Saskatoon can have a Whistleblower Policy that offers protection

similar to other jurisdictions.

Strategic Goals

This report supports the strategic goals of Continuous Improvement and Quality of Life
as it promotes transparency of municipal government and supports City Council in
providing good governance to the citizens of Saskatoon.

Background
At the meeting of City Council held on July 21, 2016, Councillor R. Donauer made the

following inquiry:

Would City Solicitor’s Office please report on the possible development of
a whistle blower policy for City of Saskatoon employees. The policy would
encourage employees to come forward with information in their
possession concerning any activity or behaviour that they deem is
inappropriate. The policy would also provide adequate safeguards to
ensure that no employee experiences any form of retaliation when
bringing information forward in good faith. Please address oversight and
transparency of the process. Could City Solicitor’'s Office please check
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legislation and policies in other jurisdictions to ensure that our policy,
when implemented, is considered a best practice in the country.

Report

Whistleblower Protection in Saskatchewan
Currently, in Saskatchewan, there is very limited whistleblower protection available to
municipal employees. Unlike civil service employees, municipal employees are not
afforded protection under The Public Interest Disclosure Act, which provides a
mechanism for the disclosure of wrongdoing in the public service. On the contrary,
apart from the very limited protection afforded to municipal employees in the Criminal
Code and The Saskatchewan Employment Act, Saskatchewan municipalities are left to
adopt their own policies or bylaws to encourage and regulate the disclosure of
wrongdoing in the workplace.

Section 425.1 of the Criminal Code was added in 2004. It makes it an offence for an
employer, or anyone acting on behalf of an employer, to threaten or retaliate against an
employee who is about to provide information or who has already provided information
concerning illegal conduct of his or her employer. To invoke the benefit of protection
afforded by the Criminal Code, disclosure of the wrongdoing must be made to law
enforcement officials.

The Saskatchewan Employment Act, section 2-42 [previously section 74 of The Labour
Standards Act] prohibits employers from taking discriminatory action against an
employee:

(a)  who reports or proposes to report activity likely to result in an offence to a
lawful authority. “Lawful authority” means police or other law enforcement
agency and any person directly or indirectly responsible for supervising an
employee; or

(b)  who has testified or may be called to testify in an investigation.

There has been minimal judicial consideration of either section 425.1 of the Criminal
Code or section 2-42, which was introduced in 2013.

Provincial Involvement
During consultations on The Municipal Conflict of Interest Amendment Act, 2015 (Bill
186), the provincial government was asked to consider providing whistleblower
protection to municipal employees. Initial consultations occurred with representatives
from the Saskatchewan Association of Rural Municipalities, the Rural Municipal
Administrators’ Association of Saskatchewan and the Urban Municipal Administrators
Association of Saskatchewan, and a Consultation Paper was developed. In September,
2016, the City of Saskatoon and the City of Regina were invited to participate in further
consultations. To that end, a representative from the City Solicitor's Office participated
————————————————————————————————————————————————————————
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in a conference call wherein various options were discussed, along with the differing
challenges faced by urban versus rural municipalities in this area. Neither a consensus
nor decision was achieved during the conference call. However, a representative of this
Office will continue to participate in any ongoing discussions.

Bylaws and Policies Across Canada
Other jurisdictions across Canada have recognized a need to provide whistleblower
protection to municipal employees. Such protection is in the form of bylaws or policies.
Similar to Saskatchewan, the respective provincial public interest disclosure legislation
of the various provinces does not extend protection to municipal employees. Apart from
New Brunswick, it does not appear that other jurisdictions even have the protection
afforded by section 2-42 of The Saskatchewan Employment Act. In this respect,
Saskatchewan municipalities are afforded some better protection than other jurisdictions
outside Saskatchewan.

Attachment 1 provides a comparison of the municipal whistleblower protection found in
six jurisdictions across Canada.

It appears from a review of these Bylaws and Policies that these jurisdictions have
relied on their general bylaw making and corporate powers in establishing whistleblower
protection and reporting schemes. Absent explicit legislative authority, the City would
have to rely on these similar general powers for establishing similar protections and
reporting schemes.

The City of Saskatoon
The City of Saskatoon has many employee related policies, addressing a variety of
employee behaviours, such as the use of alcohol and drugs and acceptable computer
use. Implementation of a Whistleblower Policy, as opposed to a bylaw would be
consistent with the City’s existing approach to the management of employee behaviour.

Key to any Whistleblower Policy will be workable definitions of wrongdoing or
misconduct worthy of investigation and retaliation or reprisal. Within this, consideration
as to the scope of the Policy and the type of conduct to be addressed by the Policy will
be key. In addition, frameworks within which the reporting of inappropriate conduct and
within which investigations and disciplinary action shall occur require further
examination. Who will be responsible to investigate complaints and administer such a
policy in Saskatoon? What types of complaints shall be considered under a
Whistleblower Policy as opposed to existing avenues of review? The answers vary
depending on jurisdiction. Our Office will, if directed by City Council, further consider
the most appropriate approach for the City.

Options to the Recommendation

Rather than direct the drafting and implementation of a Whistleblower Policy,

Committee could choose to continue to operate under existing mechanisms with
protections afforded under the Criminal Code and The Saskatchewan Employment Act.
=

Page 3 of 4



Inquiry — Councillor R. Donauer (July 21, 2016)
Whistle Blower Policy

e sy

In either event, our Office will continue to participate in any further discussions initiated
by the Province in respect of municipal employee whistleblower protection.

Communication Plan

In the event a Whistleblower Policy is introduced, the best approach to rolling out the
Policy internally will be discussed with Human Resources. Communications will be
consulted about what public message, if any, in respect of the City’s commitment to t
transparency and good governance may be shared.

Policy Implications
Directions to proceed will result in the development of a new City of Saskatoon Policy.

Financial Implications
It is unknown, what if any financial implications might arise. This is likely to depend on
the mechanisms for administration and investigation of complaints identified in the

Policy.

Privacy Implications
Statements as to the protection of privacy and access to information will need to be
considered and included in the Policy.

Public Notice
Public Notice pursuant to Section 3 of Policy No. C01-021, Public Notice Policy, is not

required.

Attachment

1. Municipal Whistleblower Protection — Canadian Jurisdictions.

Report Approval

Written by: Christine G. Bogad, Solicitor, Director of Administrative Law
Approved by: Patricia Warwick, City Solicitor

Admin Report — Whistle Blower Policy.docx
102-0486-cgb-1.docx
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